Judgement in the 1971 case of Margam Estate vs. Kenfig Corporation

1959 K No 977:
IN THE HIGH COURT OF JUSTICE CHANCERY DIVISION: GROUP “B”
Roy 1 Courts of Justice Thursday 10" June 1971

Before: Mr Justice Goulding

George Coldham Knight (since deccased)
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v.

Talicsin Mainwaring, Edward | Morris (since deccased)
Lewis Jones, William John, W Kenncth Jones, Edward J Davies
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The Official Trustees of Charity Lands
The Official Custodian of Charities,

Graham Griffiths, Fredrick Jones, David William Jones, William IHenry Lewis,
Mostyn Jones, Graham Harries, [Howard Overfield and Elwyn Davics
(suing as the Trustees of the Charity known as The Kenfig Corporation KC
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Plaintiffs (ME).
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the Defendants (KC).
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JUDGEMENT (as revised)

MR. JUSTICE GOULDING: This action is
brought to try the title to a tract of unenclosed
land now called Kenfig Common or Kenfig
Burrows. The land is in Glamorganshire,
between the Margam steel works and the sea. It
contains approximately 1,600 acres, and 1 shall
refer to the whole contested arca as "the disputed
land". For the purposes of my judgment [ shall
divide the disputed land into four parts. Two of
those parts, forming respectively the north-
eastern and south-eastern portions of the whole
irregularly shaped area, are edged blue on a plan
annexed to the Statement of Claim. They are
scparately shown on the plan because the
Plaintiffs (ME) concede that the Defendants
(KC) are entitled to rights of free warren within
them. 1 shall refer to these areas as the "northern
blue arca” and the “southern blue area". Together
they contain rather less than 500 acres divided
between the two blue areas in roughly equal
parts. Thirdly, there is a piece of land covered
with fresh water, well known to naturalists as
Kenfig Pool. It is about 80 acres in extent,
possibly 12%ft. deep at the centre. It lies on the
map between the two blue areas, though not
quite contiguous to either. That leaves the largest
and western portion of the disputed area, rather
more than 1,000 acres. 1 shall call this fourth,
division the "red arca”, because it is within the
red edging, and outside the blue edging, on the
plan annexed to the Statement of Claim.

The Plaintiffs (ME) are owners of a
large property in Glamorganshire, known
generally as the Margam Estate. They have
deduced a title to such estate commencing with a
gencral demise in the Will of Thomas Mansel
Talbot, who died in 1813, of his real cstate in the
county of Glamorgan or elsewhere in the United
Kingdom. I was told that the property had come
down to the Testator from the Mansel family,
and that Sir Edward Mansel had bought the
Manor of Kenfig in 1668. The chain of title of
the Margam Estate from the Testator, Thomas

Mansel Talbot, to the Plaintiffs (ME) is
sufficiently demonstrated, but the question
remains whether that property included at any
time the disputed land or any part thercof,

It is agreed that the whole of the
disputed land is clearly comprised in a Deed
dated the 26th October, 1927, That Deed was
executed by the persons who were then statutory
owners of the Margam Estate for the purposes of
the Settled Land Act, 1925. It was excéutcd to
define the property described in a Vesting Deed
made pursuant to the same Act in the preceding
year. The Deed of 1927 can have little value
against strangers for it is merely a declaration by
the statutory owners and not a transaction infer
partes. However that may be, the disputed land
is again clearly comprised as to the greater part
in a Conveyance on Sale dated the 10th July,
1947 and as to the remainder in a Conveyance on
Sale dated the 4th March, 1948. The Plaintiffs
(ME) documentary title is entirely satisfactory
from that comparatively recent time.

The Plaintiffs (ME), while claiming the
fee simple in possession in the whole of the
disputed land, admit that the Defendants (KC)
(or the Official Custodian for Charities on their
behalf) are entitled to certain rights there-over.

In paragraph 4- of the Statement of
Claim these admitted rights are defined as
follows: "(i) A right to graze cattle levant and
couchant on the said Common and to water such
cattle at the said Pool. (ii) A right to cut fern for
domestic needs on the said Common. (iii) A
right of free warren for domestic needs over
those parts of the said Common edged "by a blue
verge line on the said plan”, that is to say, over
the areas | have defined as the northern blue area
and the southern blue arca.

In the course of the trial Mr. Balcombe
for the Plaintiffs (ME) made certain concessions
with regard to the admitted rights. Under item (i)
he conceded that the Defendants (KC) are
entitled to a right of sole pasture on the disputed
land and not mercly common grazing rights. He
also agreed under item (jii) the right of free
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warren is unrestricted and not limited to
domestic needs.

The Defendants (KC) claim a title of
quite a different character. The disputed land
covers or contains the remains of a mediacval
castle, its dependencies, and a village or town
which sheltered beneath its walls. The village or
town was an incorporated borough by the name
of the Portreeve Aldermen and Burgesses of the
Borough of Kenfig or The Constable of the
Castle Portreeve and Burgesses of Kenfig. | take
the latter name from the Municipal Corporations
Act, 1883. Under that Act the Corporation was
dissolved and its property was by virtue of a
statutory Scheme vested in trustees for the public
benefit of the inhabitants of Kenfig. The Scheme
was made by the then Local Government Board
on the 9th September, 1886. The Defendants
(KC) are the present trustees and certain former
trustees under the Scheme. They are described in
the Writ as the Trustees of the Charity known as
the Kenfig Corporation Property, a phrase that [
shall shorten to the "Corporation Trustees". They
plead the Scheme of 1886 as their title to the
disputed land, and I must read some of its
provisions.

After certain recitals indicating the
statutory authority for the Scheme, Article |
provided that it should come into operation on
the 29th September, 1886. Article 11 provided for
the constitution and renewal from time to time of
a body of 12 trustees.

Article 111 dealt with the property of. the
Corporation in the following terms:

"From and after the commencement of
this Scheme all the property mentioned in the
Schedule to this Order, together with any other
property, rcal and personal, possessed by or
vested in the Corporation or any person or body
in trust for it, or any of its members as such, or
applicable for the benefit or under the direction
of the Corporation, or any of its members as
such, shall "be vested in the Trustees, and any
fines, fees, or sums of money payable under
Section 10, Subsection 1, Sub-Clause (d) of the

Municipal Corporations Act, 1885, shall be paid
to the Trustees.”

That vesting provision regarding the
Corporation's property should be read in
conjunction with Article XI defining the term
"property” and with the Schedule to the Scheme
referred to in Article 111:

"Article XI. The term 'property' in this
Scheme means and includes all property, real
and personal, and all things in action, and all
rights of common or commonable rights, and
rights to toil" - which must, I think, means rights -
of toll - "and all franchises, privileges, and rights
which may have any pecuniary value, and all
charters, records, deeds, books, and documents
and includes any estate or interest, legal or
equitable, in any property so defined."

The Schedule: "The Public House called
the 'Prince of Wales' Inn, now let with the plots
of land next mentioned to Mrs. Yorwerth at a
rent of £10 per annum.

"A garden, a pound, and a field
containing 1 acre 2 roods or thereabouts known
as the 'Croft’ and let with the said ‘Prince of
Wales' Inn as aforesaid.

"The interest of the Corporation in
Kenfig Common or Down, containing 1,200
acres or thereabouts.

"The franchise of free warren, on a
certain portion of the said Kenfig Common, now
let at a rent of £35. 10s. Op. per annum.

"Sums of £1,600 and £100 now in the
custody of Christopher R.M. Talbot Esquire,
M.P. on which interest is paid to the Corporation
at a rate of Five Pounds per centum per annum.

"Chattel property, including silver mace,
cup, sets of weights, seal, furniture, and
documents."

Having thus vested the property of the
Corporation in the Trustees, the Scheme then
provides for its application in Article IV and the
later Articles:

"Article 1V. The Trustees shall stand
possessed of the interest of the Corporation in
Kenfig Common, referred to in the Schedule to
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this Scheme Upon Trust as follows; that is to
say,

"l. To permit the persons whose names
shall "be on the Burgesses' Roll as Burgesses or
Burgesses' Widows who now have, or as
Burgesses' Sons or Widows who hereafter
acquire, rights of pasture and of cutting fem, on
the said Common, to exercise and cnjoy the
rights aforesaid as fully and effectually, and for
such time and in such manner as he or she, by
any statute, charter, bye-law, or custom of the
Corporation in force at the time of passing the
Municipal Corporations Act, 1883, might or
could have had, acquired or enjoyed such rights,
in case that Act had not been passed. '

"2. Upon the extinction of the aforesaid
rights of all the said Burgesses' Sons and
Widows to allow all the inhabitant householders
of the said place of Kenfig to exercise such
rights.

"3. If at any time previous to the
extinction of all the said rights as aforesaid, the
number of persons entitled as aforesaid to
exercise and enjoy the said rights shall fall below
thc number of persons so entitled, on the
formation of the Burgesses' Roll to let a right or
so many rights of pasture, and of cutting fern
from year to year at the best rent that they can
obtain for the same, so that the number of
persons entitled to exercise and cnjoy the said
rights may, until such extinction as aforesaid,
remain as near as may be the same.

"Article V, The Trustees shall stand
possessed of the income derived from the
property vested in them under this Scheme,
including the rents received in respect of the
letting of rights on Kenfig Common, and any
fines, fees or sums of money paid to them as
aforesaid, but subject to the payment of any
manorial or other rent in respect of Kenfig
Common or any other of the property of the
Corporation, Upon Trust, to pay and apply the
said income in the following manner; that is to
say", then 1 provides for payment of certain
administrative expenses, 2 for payment of
compensation to displaced officers of the

Corporation, "3. In payment annually of a sum of
Eleven Shillings to ecach of the Burgesses or
Burgesses' Sons or Widows who are entered on.
the Burgesses' Roll hereinafter mentioned. as
representing the Burgesses who were the original
holders of parcels of the Common called
Gwaunycimla or le Rugge",

That was a common distinct from
Kenfig Common, and 1 shall be referring to it
hereafter.

"4, As regards the residue, to divide the
same equally between the Burgesses and
Burgesses' Sons and Widows entered on the
Burgesses Roll hereinafter mentioned as the
persons entitled to a share in. the surplus income
of the Corporation.

"5. Provided that if at any time the
number of persons entitled as aforesaid to share
in the said residue shall be less than the number
who were so entitled on the formation of the
Burgesses' Roll, the said residue shall be divided
into so many shares as there were persons
entitled on the formation of the said Roll and on¢
share shall be paid to cach of the said Burgesses
and Burgesses’™ Sons and Widows, and the other
shares shall be paid to separate account to be
called the 'Surplus Fund Account'.and shall from
time to time unless applicd as hereinafler
mentioned be invested, and the resulting income
shall be carried to the same account and invested
in like manner.

"Article VI. The Surplus Fund may from
time to time be applied by the Trustees in such
manner for the sooner extinction of the interest
of the Burgesses and Burgesses' Sons and
Widows in the property vested in the Trustees by
this Scheme, or in such other manner for the
advantage of the said place of Kenfig as We
may, by Order, Direct or Approve.

"Article VII. Upon the extinction of the
interest of all the said Burgesses and Burgesses'
Sons and Widows in the property vested in the
Trustees by this Scheme, the Trustees shall apply
the said property and income arising therefrom,
together with any accumulations of income or
other property which may then be in their
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possession, in such manner for the advantage of
the said Place of Kenfig as We may, by Order
Direct or Approve, subject to the provisions of
Article IV. 3 of this Scheme".

"Article IV. 3" must 1 think, be a
mistaken reference to Article V.2 which deals
with the exercise of common rights by all the
inhabitant  householders of Kenfig after
extinction of the rights of the Burgesses’ Sons
and Widows.

It will be observed from the extracts
which 1 have read and | have omitted only, I
think, the administrative portions of this Scheme
dealing with the Burgesses' Roll and the
appointment of trustees, and so forth, that the
Scheme vests in the Corporation Trustees
(among other property of the Corporation) "the
interest of the Corporation in Kenfig Common or
Down, containing 1,200 acres or thercabouts”,
and directs them by virtue of that interest to
allow the inhabitants to exercise rights of pasture
and cutting of fern. So the interest of the
Corporation must have been sufficient to support
rights of pasture and cutting of fern, but what its
precise legal nature was, or what ils precise
geographical boundaries were, the Scheme does
not show., The Defendants (KC) say in their
Defence that the Corporation's interest included
the fee simple in possession in the whole of the
disputed land. By an amendment which 7
allowed during the course of the trial they raised
alternative claims, and the relevant passage in
the Defence now reads as follows: "The property
so vested" - that is vested by the Scheme of 1886
- "included the estate in fee simple in possession
in the said Kenfig Common or Kenfig Down,
(including Kenfig Pool). Alternatively, the
property so vested included the estate in fee
simple in possession in the surface of the said
Kenfig Common or Kenfig Down (including
Kenfig Pool). In the further alternative, the said
property included the right in fee simple of sole
vesture or alternatively of sole herbage or
alternatively of sole pasture in the said Kenfig
Common or Kenfig Down (excluding Kenfig
Pool). Further, the Defendants (KC) and their

predecessors in title are and were entitled to a
several fishery in Kenfig Pool, and as such are to
be presumed to be the owners in fee simple of
the bed of the said Pool."

The Scheme of 1886 was amended by
the Charity Commissioners in 1955 to improve
the administrative arrangements of the trust.. The
amending Scheme, which is dated the 5th
August, 1955, purported to vest the following
property in the Official Trustee of Charity
Lands: "Land situate in the Parish of Kenfig
with, the buildings thereon comprising the Prince
of Wales Inn and the old Kenfig Town Hall, now
let to William Thomas for the term of 21 years
from the 28th December 1950, and further
particulars of the lease are given. Then: "Land
adjoining the last-mentioned land formerly
known as the Croft and now known as Prince
Field with the 12 bungalows thereon each let at
the yearly rent of £3. 18s. Rights of grazing, and
watering cattle and cutting fern and all other the
common-able rights belonging to the Charity
upon Kenfig Common containing 1,600 acres or
thereabouts. The franchise of free warren upon a
certain portion of the said Kenfig Common".

The amending Scheme also vested a
number of moveable assets in the Official
Trustee of Charity Lands. They include (among
others) assets described in the following way: "A
sum. asscssable in respect of the said rights and
franchise out of compensation moneys arising
from the use of Kenfig Common afore said for
war works. Yearly sums of £60 and £2. 10. 0d
payable by the Pyle and Kenfig Golf Club and
the Porthcawl Golf Club respectively under the
terms of licences to play golf on Kenfig
Common aforesaid”. It is not suggested that the
amending Scheme of 1955 can either have added
to or subtracted from the interest in the disputed
land which passed under the Scheme of 1886.
Any such interest not transferred in 1955 to the
Official Trustee would have remained with the
Corporation Trustees under the Scheme of 1886.

Thus for the Plaintiffs (ME) the vital
question is whether the freechold estate of the
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Testator, Thomas Mansel Talbot, who died in
1813, included the disputed land.

For the Defendants (KC) the vital
question is whether the interest of the former
municipal corporation of Kenfig comprised in
the Scheme of 1886 included a corporeal estate
in Kenfig Common, or Down or only (as the
Plaintiffs (ME) contend) incorporeal rights over
the Common. A subsidiary question is whether
the reference in the Scheme to Kenfig Common
or Down containing 1,200 acres or thercabouts
denotes the whole, or only some part, and which
part, of the disputed land. This latter point,
however, is of secondary importance in view of
the general words in the Scheme vesting all the
property of the Corporation in the trustees under
the Scheme.

To answer- the questions which 1 have
Just stated both sides adduced a number of
documents outside those pleaded as constituting
their title. They further relied on proof (both by
documents, and, in the case of the Defendants
(KC), by viva voce evidence) of various acts of
ownership. In some cases rival interpretations of
the same document or transaction were claimed
in support of cither party's contention. I propose
therefore to review the evidence as a whole in
some detail, although mentioning only the salient
and more weighty elements in a great bulk of
detail. I will refer to the evidence in numbered
paragraphs for the assistancc of those who may
be taking notes.

(1) In legal theory at least, the respective
interests of the parties' predecessors in title must
have been fixed before the close of the Middle
Ages for no relevant later grants arc revealed by
the evidencc and no title by limitation or
prescription is pleaded by cither party. 1 have
been furnished with copies of the Latin text and
an English translation of a charter granted to the
burgesses of Kenfig in 1397 by Thomas le
Despenser, which sets out a similar charter of
1360 granted by his father, Edward le Despenser.

The earlier charter confirms to the
burgesses their ancient pasture rights in the
following terms: "Furthermore, we have granted

to our aforcsaid burgesses that they and their
heirs shall have common pasture in the common
pastures which "they have used from ancient
times for pasturing their cattle and for other
easements in the same, as they were accustomed
to have in the time of our ancestors". That
language, though in no way conclusive, suggests
that no more than ordinary common rights were
being confirmed and does not point to any
corporeal estate. The word translated
"casements” in the expression "other easements"”
is "aisiamentis", and while it had not yet
acquired its modern technical meaning it seems
at a period much earlicr than 1360 to have
properly described incorporcal rights: sce the
form of Writ in Glanvill, Book 12, paragraph 14,

The later charter, that of 1397 however
contains or records a grant in these words. as
translated:

"We moreover the aforesaid Thomas le

Despenser of our special grace have granted to
our aforesaid burgesses and their successors that
they shall have one hayward upon the same their
(pasture) called le Rugge which extends in
length from Calput to the Rugge of Coitiff
(Coity) and in breadth from Kevencribor to the
water running from Lowerkesmore to Kenfeg,
which hayward, if he shall find others except
burgesses of our aforesaid vill occupying the
said pasture with their cattle shall cause them to
be attached and shall present the attachment at
the hundred court of our aforesaid vill, and they
shall there be amerced according to the extent of
their offence.
"We have further granted to our aforesaid
burgesses and their successors one common
pasture called le Dounc of Kenfeg which extends
in length from the Earl's meadow to
Goutesfurlong of the Abbot of Neth, and in
breadth from Wadeslond which William Steward
holds to the Burrows of Kenfeg, upon which,
pasture the said hayward shall make attachments
for our advantage.”

In that extract from the charter of 1397 it
should be noted first that the Rugge, which is
known to have been situated some three miles
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cast of the eastern boundary of the disputed land,
is recognised as an existing pasture in 1397. It
should sccondly be noted that Thomas le
Despenser granted a new pasture called Kenfig
Down to the borough by the description of "one
common pasturc”. The vital Latin words are
"Concessimus in super predictis burgensibus
nostris et eoruia successoribus unam pasturam
communem vocatam le Doune de Kenfeg”. That
language is apt to record a grant of the land
itself, as distinct from mere rights of pasture: see
what is said of the word "pastura” in Coke upon
Littleton, paragraph. 4b, It is, however.
impossible on the evidence now available to
identify completely the recited boundaries of the
land granted, and neither side was able to get
anything conclusive out of these 14-th century
charters.

(2) Some weight was placed in
argument, particularly by the Defendants (KC),
on the later history of the eastern pasture called
the Rugge or Cefn Cribwr mentioned in the
charter of 1397. I will make a digression to deal
with that topic once and for all as a separate
matter.

By a borough ordinance of 1572
provision was made for the inclosure of part of
the "free common at Cefn Cribwr", as it was
called in the ordinance. It was inclosed in 29
several parcels during part of cach year: this was
apparently to offset the loss of arable land
further west by the encroachment of sand.

A book published in 1909 called "The
Buried City of Kenfig" by a Mr. Gray says that
the Kenfig property bought by Sir Edward
Mansell in 1668 included the liberty of digging
coals "upon or within a common called Rugg"
which at least suggests that the Corporation may
have owned the surface and not merely incor-
poreal rights of common. The position is not
made any worse from the Corporation's point of
view by evidence that in the fourth decade of the
19th century the Corporation was itself digging
coal at Cefn Cribwr and building a cottage or
cottages there.

In 1828 the Corporation sold about four
acres of the Rugge property to the Duffryn
Llynvi & Porthcawl Railway Company. On that
occasion the Conveyance took the form of a
grant of the land itself without even an exception
of minerals,

In 1841 the Corporation sold the rest of
its Rugge property to Christopher Rice Mansel
Talbot, who at that time was tenant for life under
the Will of the Testator Thomas Mansel Talbot,
to whom |1 have already referred. The
Conveyance to Mr. Talbot was dated the 27th
May, 1841. It proceeded on a very different
footing from that to the Railway Company in
1828. Among the recitals was the following
statement:

"Whereas under or by virtue of certain
Ancient Grants and Charters or by prescription
or otherwise The said Portreeve and Burgesses
of the Borough of Kenfig are entitled to a right
of common of pasturage of or in the piece of
land hercinafter described and intended to be
hereby enfeoffed or conveyed or some parts
thereof and the said Portreeve and Burgesses
have claimed the soil and freehold of all or some
part or parts of such piece of land and the
minerals there-under but such claim hath not
been admitted by the said Christopher Rice
Mansel Talbot who claims to be entitled to the
soil and freehold of the said piece of land and the
minerals there-under under the Will of Thomas
Mansel Talbot Esquire his late Father deccased
subject only to a right of pasturage in the said
Burgesses.

"And Whereas the said Portreeve and
Burgesses have contracted and agreed with and
to the said Christopher Rice Mansel Talbot for
the absolute sale to him the said Christopher
Rice Mansel Talbot of their said right of
common of pasturage and all other their right of
common and other rights of or in the piece of
land (and also of all and so much such part or
parts of the same piece of land or the mincrals
thereunder if any as they the said 'Portreeve and
Burgesses may be entitled to for the sum of One
thousand six hundred pounds...".
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In conformity with the recitals the
parcels included:

"All or such parts or part as are or is
vested in the said Portreeve and Burgesses as a
Corporeal hereditament or hereditaments of and
in All That piece of waste or coamon land called
Rugge otherwise Mynidd Kenfige and Wann
Cimle aforesaid situate in the parishes of Pyle
and Kenfig and Tythegston in the said County of
Glamorgan... And Also All common of pasture
and other commonable rights profits advantages
and casements and incorporeal hereditaments
whatsoever of them the said Portreeve and
Burgesses (o be had received or taken or enjoyed
out of or upon the said piece of land or any part
thereof not vested in the said Portreeve and
Burgesses."

Mr. Francis for the Defendants (KC)
urged strongly that the Corporation was shown
to have owned the soil of the common itself at
the Rugge or Cefn Cribwr, that the documents do
not suggest any different in proprictary rights
between the eastern and the western commons,
and that therefore the evidence relating to the
Rugge property supports the Defendants (KC)'
case in this action as regards the disputed land.
He also submitted that the terms of the 1841
Conveyance showed that Mr. Talbot - that is Mr.
Christopher Talbot - had made an ill-founded
claim regarding the Rugge property, and he was
therefore not unlikely to have done the same in
respect of the disputed land. However, there is a
considerable physical separation between the
Rugge property and the disputed land, and |
cannot know the full background to the
Conveyance of 1841. It would accordingly in my
judgment be unsafe to draw any inference
regarding the disputed land from the history of
the Rugge property, and | shall leave it out of
account. | should however mention, since the
fact was relicd on by Mr. Francis, that the
borough ordinance of 1572 recites that as well as
the common at Cefn Cribwr "many other parcels
and quilletts of lands" had been granted to the
borough by the Lords of Glamorgan. I now leave

the castern common and return to evidence
relating 1o the disputed land itself.

(3) Two documents of the late 16th
century, coming from the custody of the
National Library of Wales, were produced by the
Plaintiffs (ME) at a very late stage of the trial.
They were mainly relied on by the Plaintiffs
(ME) as rebutting (so they said) inferences
drawn by the Defendants (KC) from a later
document of 1660 to which I shall come in duc
course. One of them is a report or memorandum
which appears to have been made in 1592 by
Thomas Wyseman, Surveyor to the then Lord
Pembroke, who was Lord of the Manor of
Kenfig | admitted this document after objection
on the part of the Defendants (KC). The other
document is a map, seemingly contemporancous
with Mr. Wyseman’ s memorandum but not
shown, to have been connected with it. Indeed, it
is not known who drew the map or with what
motives, and, therefore, its evidential value, even
though it was produced without objection, is, in
my judgment, very slight.

Mr. Wyseman' s memorandum falls into
two parts, or, rather, deals with (wo subjects
which are somewhat intermixed in his account.
First he describes a pending boundary dispute
between the Borough of Kenfig and one Jenkyn
Turbervill of Sker Farm, a property lying to the
south of the disputed land. Wyseman had
recently attended a meeting of the parties on the
ground in question. He was acting on that
occasion on behalf of the Borough. He quotes
the charter of 1397 and another Latin document
as o the history of the common between Kenfig
and Sker. In his view it had been divided at some
time between the Borough of Kenfig and the
Abbey of Neath, the Borough taking (wo-thirds
of the whole and the Abbey the remaining one-
third. A perpetual rent of 15s. payable in respect
of the whole common was apportioned
accordingly. Jenkyn Turbavill was in 1592 the
owner of the Abbey's former one-third, The
dispute between him and the burgesses
concerned the position of the southern boundary
of what is the disputed land in the present
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action, It throws no light on the position
between the borough and the lord of the manor.

The other part of the memorandum is of
a different character. It seems that the
burgesses at the time claimed that their common
covered a large arca, substantially agreeing (so
far as I can tell) with the present disputed land.
Wyseman thought that this greatly exceeded the
bounds laid down in the charter of 1397 and that
it should be easy for Lord Pembroke to expel
the burgesses from the greater part of the land
with a view to improving it. He offered a
number of arguments in  support of his
contention, including the following.

(a) The charter of 1397 gave Kenfig
Burrows as a boundary of the common.
Therefore, the common did not include Kenfig
Burrows, It is not clear exactly what part of the
disputed land Wyseman understood by the
Burrows, but I think it must have comprised the
whole or some part of the red arca.

(b) In an account book of about 1430
Wyseman found an entry showing that the lord
and not the borough then remunerated an officer
called the hayward and keeper of the Burrows
and the Rugge.

(¢) The area claimed by the burgesscs
included (as the disputed land does today) the
site of the old castle and its neighbouring church
and houses, which could hardly have been part
of the common granted in 1397. I do not know
how far the sand had encroached by that date,
but the local historian, Mr. Gray, suggests that
the castle was not abandoned until after it had
been assaulted by Owen Glendower. On
accepted chronology that cannot have been
before 1401 or 1400 at the earliest.

(d) Kenfig Pool is not expressly
mentioned in the charter and, therefore, might be
claimed as part of the lord's demesne or waste.

Such, put into.modern language, were
the arguments proposed by Mr. Wyseman, but it
is not proved that his master did anything to
assert them or that the burgesses and their beasts
were excluded from any part of the disputed
land.

(4) 1 now come to the document mainly
relied on by the Defendants (KC).  Its date is
1660. It is the presentment sworn by a jury in
answer (0 articles of inquiry by the then Lord
Pembroke as Lord of the Manor of Kenfig,

This Presentment of 1660 stands in the
very forefront of Mr. Francis's argument. He
relies on it as a statement made on oath by
persons who must be presumed to have had local
knowledge, and made morcover in answer (o
inquiries by the Plaintiff's predecessor in title as
lord of the manor.  The articles of inquiry are
unfortunately not extant. [ must read ccrtain
parts of the Presentment to make the Defendants
(KC) contentions plain. It is headed, "The
Lordship, Mannor, Town and Burrough of
Kenfigg" and reads, "A presentment in answer
unto certain articles given in charge for and on
behalfl of the Right Honourable Phillip Earl of
Pembroke and Montgomery lord of the said
lordship mannor town or burrough unto a jury of
survey sworn and impannclied (by Robert
Williams Esquire  steward of the said lordship
or mannor and Constable of the Castle of the
said town and bumrough) the eleventh day of
January. . . 1660.

By the oathes of 14 jurymen who are named.

The first paragraph in the presentment
says, "To the first article they present and say
that the manner town or burrough of Kenfigg is a
particular and distinct lordship except only the
intermixture of certain lands of other lordships as
shall be mentioned in answer to the second
article”, and then they give the boundaries of the
manor.

I need not read the sccond article.

The third paragraph of the Presentment
is as follows: "To the third article they present
and say that there is within ye said town or
burrough or under the said lordship or manner
two manners of frec soccage tenure one thereof
called Pascall Hall holden under the yearly rent
of two pence halfpenny an acre and suit of court
every month. And the other free tenure under the
rent in the schedule hereunto annexed specified
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as suit of court twice in the year (videlicett) at
May and at Michaclmas".

Then follows a schedule of lands and
rents. It is divided into two parts. The first part is
called Paschall Hill Hould, the second part is
headed "Free Tenants". | will read the first half-
dozen or so items:

"Free Tenants,

"William Herbert Esquire holds the mannor of
South Cornely rent 16s. Od.

"John Turberville Esq. holds the mannor of
North Cornely rent per annum 9s. 10%d.
"Thomas Turbervill of Skerre gentleman holds
the third part of Kenfigg Down and payeth
therefore yearly at the Feast of St. James ye
Aposlle, 55.0d.

"The burgesses of Kenfigg doe hold the other
two parts of Kenfigg Down and pay therefore
yearly at the feast aforesaid. 10s. Od,

“Sir Edward Mansell Barronctt holds part of
Marlas Farm rent, 4s. 4d.

"Thomas Hopkin Pritchard holds one acre rent
per annum, Is. Od,"

and so on, with a large number of other holdings.

I can go now to the fifth paragraph, of
which the latter part says as follows: "They have
answered to the fourth article and they know not
of any profitt or acknowledgment duc unto the
lord from them as burgesses but their yearly rent
which is (besides the rent of Kenfigg Down) the
certain sum of ten shillings.”

Then paragraph 6 decals with the
burgesses' oath.

Paragraph 7 and 8 deal with commons
and [ must read them:

"7. To the seventh article they say they
have one common called Rugge within and
belonging to the burgesses of the said town and
burrough the quantity thereof they know not. It is
mcared (sic) in length from the Rugge of Coyty
to Cats Pit in breadth from Kevencribor to the
river. And one other common called Kenfiggs
Down the quantity thereof they know not meared
from the lands of Richard Lougher Esq. to the
sca. They further say that nonc of the burgesses
of the said town (by their ordinances) ought to

pasture in and upon the said common lands but
such of the burgesses as doe dwell or inhabit
within the bounds or limits of the said town or
corporation.

"8. To the eighth article they say that the
forementioned common called Kenfiges Down
was granted (time out of mind) to the monks of
the Abbey of Neath and the burgesses of
Kenfigg as they were informed by their fore-
fathers but the most part thercof is and hath been
enjoyed by the said burgesses (time out of mind)
at the yearly rent specified and mentioned in the
third article.”

I g0 now to paragraph 14:

“14. To the fourteenth article they say that some
part of the said third part of the lands granted
unto the said corporation and monks of Necath
now in the possession of Thomas Turbervill
Gentleman of Skerre hath been inclosed (time
out of mind) and doth soe continue. The quantity
and value thercof they know not. And the said
Mr. Thomas Turbervill doth receive the profitt
and benefitt of the said land. They also say that
some part of the other two parts of the said land
granted as aforesaid now in the possession of the
burgesses of the said town or corporation
containing by estimation cighteen acres (more or
less) to the value of forty shillings yearly or
thereabouts hath been inclosed some seven years
ago by the portreeve and aldermen of the said
town and the rest of the burgesses consenting
thereunto and the same doth so continue and the
said burgesses doe receive the benefitt and
profitt of the said lands. They further say that
some part of another common called Rugge
(belonging to the said town or corporation) hath
been inclosed time out of mind by the burgesses
of the said town and that the same doc so
continue. The quantity and value thereof they
not. The said burgesses doe receive the benefitt
and profitts of the said lands."

Paragraph 15:

"15. To the fifteenth and last article they
say that they know not of any sort or kind of
fishes that were (or usually have been) taken
within the pool situate within the said town and
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burrough but only cels and roaches. They alsoe
say that the fishing of the said pool doth belong
to the burgesses of the said town and burrough
and  they know not of any certain or
considerable benefitt or profitt received thereof
by any."

Mr. Francis says that the only
reasonable construction of what I have read from
the Presentment is that the Corporation of Kenfig
was presented as frecholder in socage tenure at
an annual rent of 10s. of the land referred to as
two-thirds of Kenfig Down and that I ought to
identify the latter with the disputed land.

I accept Mr. Francis's submission as to
tenure.  The Memorandum of 1592 provides a
link between the Charter of 1397 and the.
Presentment of 1660, and taking them together
I find that the Corporation held two-thirds of
Kenfig Down by free socage at an annual rent of
10s.

The rent has been regularly paid till
quite recent times. It is described as a burgage
rent both in the accounts of the Corporation and
in the Deed of 1927 executed by the Plaintiffs
(MEY' predecessors in title to define the Margam
Estate. 1 have been referred in that connection
to Stroud's Judicial Dictionary, which defincs
"burgage” (on the authority of Cowel's Inter-
preter) as "a tenure proper to Cities, Borows, and
Towns, whereby the Burgers, Citizens or
Townsmen hold their lands or tenements of the
King, or other lord, for a certain yearly rent".

The question of identity is more
difficult. [ do not doubt that the borough's part
of Kenfig Down is included in the disputed land,
and that the Turbervill or Sker part lies outside
the disputed land.  But there is nothing in the
Presentment of 1660 to show whether the
borough's part included the whole of the
disputed land.  The Memorandum of 1592
makes me think that the burgesses already
claimed the whole at that. date. Thomas
Wyseman's arguments, however (though wholly
ex parte and untested) make a case for saying
that the burgesses had probably encroached
since the common was first granted to them, |

shall return to the question of boundaries when |
have reviewed all the evidence relied on by the
parties.

Mr.  Francis further submits that the
presentment shows the Corporation to have been
cntitled to a several fishery in Kenfig Pool. It
was therefore presumably entitled to the
ownership of the soil under the pool in the
absence of evidence to the contrary in
accordance with the well-known rule stated by
Mr. Justice Buckley (as he then was) in Hanbury
v. Jlenkins (1901) 2 Chancery Division, page
401, at page 411, where that leamed Judge said:
"... since Attorney-General v. EEmerson it must
be taken as settled that where a several fishery is
proved to exist the owner of the fishery is to be
presumed to be the owner of the soil, unless
there is cvidence to the contrary”.  This also |
accept, although the weight of the jurors'
assertion may be somewhat weakened by their
statement that the fishery was of little value.

(5) The Plaintiffs (ME) have produced a
Terricr or Survey of Lands on the Margam
Estate, prepared in 1814 for the trustees under
Thomas Mansel Talbot's Will.  Mr. Balcombe
for the Plaintiffs (ME) says it is admissible under
the Civil Evidence Act, 1968, and it has not been
objected to.

That Survey shows the Estate as
including a tract called Kenfig Burrows, nearly
but not exactly coterminous with the. red area. It
is stated to contain 1024 acres 2 roods 7
perches, and the name of William Loveluck
appcars as tenant of such land.

Kenfig Pool is also included in the
Estate, its area being given as 83 acres 2 roods
21 perches.

But ncither the northern blue area nor
the southem blue area is shown as part of the
Estate, and the word "Corporation” is written
within the southern margin of the northern blue
area.

There has been much debate as to the
weight of this evidence. The document dates
from shortly after Thomas Mansel Talbot’s
death, and I think it probable that the surveyor
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who made it would have been guided by the
Testator' s Agent or Receiver of Rents. I should
expect him in casc of doubt to ¢rr on the side of
inclusion rather than exclusion. In my judgment,
therefore, the omission of the two blue areas is
of more force than the inclusion of the red arca
and the pool.

(6) An extract has been read from the
Report of the Commission on Municipal
Corporations of 1833. The Report speaks of the
wastes as belonging to the borough and I must
briefly refer to it. The maker of the Report, after
referring to boundaries and charters, says:

"The borough, according to the best
information that I could collect, which was very
imperfect, my informants (the officers of the
borough) being of the class of farmers, little
conversant  with business, and imperfectly
acquainted with the English language. appears to
be constituted as follows: There is, A Constable
of the Castle. A Portreeve. An indefinite number
of Aldermen. A Recorder. A Hay-ward. Two Ale
Tasters, and An indefinite number of Burgesses."

Then the Report dcals with the
qualifications and appointment of officers, and
says of the Burgesses:

"They arc entitled to common of pasture
without stint, upon the cxtensive wastes
belonging to the borough, and as to 29 of then,
they are entitled cach to a 29th share of an
inclosure called Wayn Kimla, which was
formerly part of the common".

He then deals with the 29 plots, and
continues:

"The Waste Land belonging to the
borough suitable for pasture was stated, at a
rough estimate, to comprisc between 200 and
500 acres. The remaining wastc lands, which
were stated to be of still greater extent, are
covered with sand, and of no value".

(V) Next come an  Award,
Apportionment and Map dating from 1845 and
made in pursuance of the Tithe Act, 1836. The
Defendants (KC) objected to these documents
being put in evidence and | have explained in a

scparate judgment my reasons for receiving
them.

The Apportionment shows among many
others the following parcels: Landowner:
Christopher Rice Mansel Talbot. Occupicr: The
same. Parcel no. 750. Kenfig Pool. 85 acres 2
roods 21 perches. It will be observed that that
acreage is exactly the same as in the Terrier of
1814.

Then another parcel:

Landowner: Christopher Rice Mansel Talbot.
Occupier: Willian Loveluck. Parcel No. 785-
Warren. State of Cultivation: Sand and Pasture.
1,042 acres 2 roods 7 perches.

The boundaries of this parcel on the
annexed Map are very nearly identical with those
of the red area, and, once again, the acreage is
exactly the same as in the Terrier of 1814, 1t is
possibly significant that Willian Loveluck named
as tenant was also the name of the Portreeve or
Mayor when the Rugge property was (as I have
already mentioned) sold by the Corporation in
1841, only about four years before the date of
the Tithe Apportionnent. However, Mr. Plumley,
the present Clerk to the Corporation Trustees,
accepted in cross-cxamination that William
Loveluck was not Portreeve in the year 1845
itself.

Then I must refer to two more parcels:
Landowners: Burgesses of Kenfig and
Christopher Rice Mansel Talbot. Occupiers: The
same, Parcel No. 660. Warren. State of
Cultivation.: Sand and Pasture, 243 acres 2 roods
10 perches, and Parcel No. 758. Warren.. State
of Cultivation: Sand and Pasturc. 218 acres 0
roods 25 perches.

These two last parcels comrespond pretty
closely with the northern blue area and the
southern bluc arca respectively, except that
Parcel 660 still included a picce of land taken out
of the northern blue area (as I shall shortly
recount) to form the railway shown on the plan
annexed to the Statement of Claim. Accordingly
the four parcels which I have read out from the
Tithe Apportionment include the whole of the
disputed land. By my addition (to the nearest
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acre) they comprise 1,588 acres. Deducting the
85 acres of the Pool and 10 acres which went to
make the railway, we get 1,495 acres, very ncar
the 1,500 acres stated by Mr. Howell in his
evidence 32 years later (which. I shall mention in
due course) as being the extent of the common.

The Plaintiffs (ME) naturally lay much
stress on the Apportionment as being the work of
sworn statutory officers and, a document
whereof the draft was open to public objection.
They explain the recorded co-ownership of Mr.
Talbot and the Corporation in respect of the blue
areas as indicating ownership by Mr. Talbot of
the soil, by the Corporation of the franchise of
free warren.

Mr. Francis criticised the Apportionment
on several grounds, three of which seem to me to
have some cogency.

First, the same entry of co-ownership
covers not only the two blue areas but also
certain other parcels comprising the town hall (or
public house) and neighbouring land. In my
judgment these are, on the cvidence, clearly
identifiable with the first two items in the
Schedule of Corporation property appended to
the scheme of 1886, and the rents of the public
house and gardens are also shown as Corporation
revenues in the Report of 1833 to which I have
already referred. No explanation has been given
of the supposed interest of Mr. Talbot in those
parcels in 1845, and 1 think the accuracy of the
Apportionment is to that extent questionable.

Secondly, the exact agreement down (o
the last perch of the acreages of the red area and
the pool in the Terrier of 1814 on the one hand
and the Apportionment on the other excludes the
idea of a fresh and independent survey having
been made on behalf of the Tithe
Commissioners.

Thirdly, the affairs of the Borough were
at the tine in the hands of ignorant persons, who
would have found difficulty in asserting its
rights. Sce the Report of 1833, and also the
Railway Conveyance of 1828 already referred to,
wherein neither the Portreeve nor any of the

three individuals who attested the Borough seal
with him could sign their names.

The Apportionment, therefore, while
important, is to my mind very far from
conclusive.

(8) 1 now tum to certain transactions
affecting the northern blue arca.

In 1850 the South Wales Railway
Company purchased a picce of land in the
northern blue area, a little less than 10 acres in
extent. The Kenfig Corporation agreed to sell,
and later conveyed, what was described as "the
freehold interest in. the pasture and surface" of
the land. Christopher Rice Mansel Talbot, who
was still tenant for life of the Margam Estate
under Thomas Mansel Talbot's Will agreed to
sell the land itself and later conveyed it in fee
simple with the concurrence of other parties
interested under the Will. The Conveyance by
the Corporation is dated the 4th September,
1851 and is expressed to convey:

"All that the freehold interest in the
pasture and surface of all that piece or parcel of
land containing by admeasurement Nine acres
three roods and sixteen perches situate in the
Parish of Pyle and Kenfig in the said County of
Glamorgan forming part of Kenfig Common.
(the fee simple of which has been recently pur-
chased or contracted to be purchased by the said
Railway Company of Christopher Rice Mansel
Talbot Esquire M.P. the owner thercof) lately in
the occupation of the said Portreeve Aldermen
and Burgesses but now of the said Company and
which said picce of land formed part of the
parcel of land distinguished by the Ho. 119 in
the Map or Plan and Book of Reference of the
said Railway".

The Plaintiffs (ME) naturally rely
strongly on that passage as an acknowledgment
by the Corporation of Mr. Talbot's title in the
course of a transaction with a third party.

The Conveyance to the Railway
Company by Mr. Talbot comprised other
properties also and was not executed until the
15th March, 1868. The schedule which
enumerates the parcels convoyed contains the
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following note: "The Kenfig Burrows. The soil
only belongs to Mr. Talbot. The herbage belongs
to the Burgesses of Kenfig".

An ccho of the railway transaction
appears in a letter dated the 14th December,
1867 written by the sane landowner, Christopher
Talbot, personally, and addressed to "Mr. Fvan
Howell and others" who were cvidently some of
the burgesses or their representatives. The letter
is written from Margam Park and was dated, as |
have said, 14th December, 1867. It reads:

"Dear Sir, Replying to your letter of
yesterday's date [ beg to say that I will not give
you the trouble of. sending a deputation here on
the subject of the siding on Kenfig Burrows
because 1 can at once state the case and explain
how the matter stands.

"I as Lord of the Manor have the sole
right to the soil in the sanc way as all Lords of
Manors possess it.

"You as Burgesses of Kenlfig Borough

have the right to the Pasturage and you have a
right to say to the Lord of the Manor do not
injure our pasture withoul compensating us for
the injury you cause.
"You are aware doubtless that when the South
Wales Railway was made 1 received payment for
the land and you received payment for pasturage
and the same course will now be followed in
case the Great Western Company continue to
take sand from the siding at Kenfig Burrows.

"You mentioned the subject of the
Rabbits but that has no bearing upon the
question of this siding.

"l am, Dear Sir, Yours very truly,
C.R.M. Talbot."

The occasion of the letter of 1867
appears to have been the taking of sand from the
northern blue area, and it is in my judgment clear
from the documentary evidence that the
Plaintiffs (ME)' predecessors have sold sand
from that area for the last century at least. | have
seen copies of Leases made by Christopher Rice
Mansel Talbot in 1876 and 1884 to persons
intending to work sand. [ have also seen
correspondence covering a period from 1930 o

1941 relating to the regular sale of cartloads and
lorry loads of sand and the prevention of
unauthonised obstruction. The Plaintiffs (ME)'
predecessors did all this quitc openly, with the
aid of the police to detect unlawful removal of
sand.

The Defendants (KC)' predecessors were
well aware of the position. In 1934 they
suggested that the owners of the Margan Estate
should pay compensation for damage done to
their rights by what they called "thosc inroads
into the Common”, and the Margam agent
agreed in principle, though doubting whether
damage could be proved. There 1s some slight
evidence that such compensation had in fect
been paid in 1921 or 1922 and it was asked for
again in December, 1938. The Corporation
trustees then based their demand on "interference
with grazing rights through sand being sold in
this way". (I quote from a letter of 19th
December, 1938).

I do not find that the evidence about
disposal of sand relates to any area cxcept the
northern blue area.

(9) The material before the Court also
includes extracts from cvidence given to a later
Royal Commission on Municipal Corporations
in 1877 and of that Commission’s Report. The
Report, like that of 1855, tends to support the
Defendants (KC)' case that the common
belonged to the borough. It says: "The Report of
1855 is believed to have been, correct at the ime
it was node; and the state of the borough to be
substantially the same at the present time": and
then a later paragraph:

"The population of the borough was 559
at the last census. The property of the
corporation consists of an open common of
1,200 acres rough ground, of which about 500
acres are grass., Upon this the burgesses have
right of common. Persons not burgesses are also
in the habit of tuming cattle upon the common,
and pay for this privilege small sums to the
portreeve, which form part of the income of the
corporation.

Page 15 of 27



Judgement in the 1971 case of Margam Estate vs. Kenfig Corporation

"In the year 1841 the corporation sold a
portion of land lying apart from the rest of the
common (somewhere about 200 acres) to
Christopher R.M. Talbot, Esq. for £1,600, and he
gave a bond to the corporation for that amount
with interest at 5 per cent, The corporation also
sold three or four acres of land to the South
Wales Railway Company for £100, and the
interest of these two sums yiclds an annual
income of £85 to the corporation., The
corporation possesses no deeds of the sale to Mr.
Talbot, but there is an entry in the book of the
corporation of a resolution authorising the
portreeve to affix the common seal to the
conveyance of Mr. Talbot.

"The corporation possesses a town hall,
a garden and ficld, and a rabbit warren, which
sometimes produces £40 a year."

I should say a word at this point as (o the

acreage of the Common in the 19th century.
The evidence given to the Commission in 1877,
as distinct from their Report, scems to me to
show that the area of the' Common was then
about 1,500 acres, namely, 1,200 of sand and
rushes, 500 of grass; but the Report treats the
figure of 1,200 as including the 500. In view of
the discrepancy I should refer to the relevant
questions and answers in the record of evidence.
The examination in question was that of Mr.
Evan Howell, who was then Recorder or Town
Clerk of the Borough of Kenfig:

"Question no. 30,963: What is the extent
of the common? How many acres? (Answer).
About 1,200 acres of sand and rushes reaching to
the beach.

"Question No. 30,954: What is there
upon it? Grass? (Answer). Yes, grass upon some
of it, 500 acres."

Then a little later:

"Question No. 31,009: How many acres
of land are left now to the burgesses for common
right? (Answer). It is in the book; about 1,500
acres of sand, rushes, and grass.

1 infer from that that the 1,200 acres was-

due to a misunderstanding of Mr. Howell’s
evidence, and I further infer that the reference to

1,200 acres in the statutory Scheme of 1886 was
in its turn derived from the Report. I accordingly
construe the reference in the Scheme to Kenfig
Common or Down as extending to the whole of
the disputed land with the possible exception of
Kenfig Pool.

(10) The Defendants (KC) have adduced
certain account books, supplemented by oral
evidence, to show acts of ownership on the part
of their predecessors during the 19th century or
very early in the present century.

The more important items are the
following (in addition, of course, to the grazing
and fern cutting that have always gone on).

First of all, the recorded payments by the
Borough of land tax as well as rates in respect of
the Common. I do not attach any importance to
this because no details are available, and both
land tax and rates may well be payable by
persons who are not owners of the soil itself. It
is, therefore, unnecessary for me to consider a
submission made on behalf of the Plaintiff:; and
based on a close analysis of the Corporation's
account books. The object of the analysis and
argument was to suggest that thc entrics
concerned with land tax may have been
attributed to the Common by mistake.

As 10 the red area there are two matters.
The first 1s the quarrying of stone near Kenfig
Pool for the use of the Corporation. There are
entries in the account books suggesting such a
quarry. A witness named Plumley, who is the
present Clerk to the Corporation Trustees, told
me that the quarry is not to be seen today. He
also said that the former Defendant, Daniel Rees,
who died some three years ago, told him
(Plumley) that the burgesses had a quarry down
by the Pool. I admitted that evidence, after
objection by Mr, Balcombe, as a declaration by a
deceased person regarding a matter of general
right in the locality. Mr, Plumley was not, [
think, asked at what date Rees made the
declaration.

The second matter regarding the red area
is that one of the account books shows
expenditure in 1883 and 1885 in connection with
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"stopping drift sand” and "planting sedge". |
should mention here that a letter from the
Margam Estate Office dated the 2nd August,
1939 contains a reference to marram grass
specially planted for the purpose of fixing sand,
but it does not say who planted it or when. One
of the Defendants (KC), Mr. John Thomas, who
was born in 1892 and whose father and grand-
father were burgesses of Kenfig, said in
evidence that rushes (as he called them) were
planted round Kenfig Pool, and down towards
the beach, for keeping the sand in one place,
When he was about ten, he said he had helped
his grandfather, who was then hayward on the
Common, to carry such rushes.

Turning to the blue areas, it is not in
dispute that throughout the 19th and 20th
centuries the Defendants (KC)' predecessors
have derived a regular income from letting their
warren rights.

As to Kenfig Pool, the most important
point appearing from the account books and the
Defendants (KC)' evidence is the maintenance,
repair, use and letting out of a sheep washing
pound. This was a stone structure built near the
margin of the Pool, but in the water. The entries
in the Corporation's account books relating to it
extend from 1834 onwards, and the witness, Mr.
Plumley, said that the structure still exists,
though now out of repair.  The minutes of the
Corporation Trustecs refer to possible repair of
the structure as late as 1940,

A small matter relating also to Kenfig
Pool in the account books is that in 1866 one
Howell Morgan paid 2s. to the Corporation "for
trespassing in cutting Bull Rush at Kenfig Pool",

(11) During the last half century it has
been generally recogmsed in the locality that
both the proprictors of the Margam Estate and
the Corporation Trustees claim to be interested
in the disputed land. Parties seeking rights or
licences in connection with the disputed land
have frequently been advised to get the authority
of both, although there are also instances of
cither side acting without the concurrence of the
other. The Plaintiffs (ME) rely very strongly on

this pattern of recent concurrence of the two
sides in matters affecting the disputed land
because they say that it is entircly consistent
with their case that they are the frechold owners
of the soil and the Corporation Trustees have
incorporeal rights of pasture and the like.

I can summarise the more important
20th century transactions as follows. I will take
first matters that relate either to the red area or to
sites of uncertain position.

(a) In 1925 the Corporation Trustees
claimed that their "surface rights", as they then
called them, cnabled them to authorisc the
erection of tents on the Common. The then agent
of the Margam Estate, Mr. E.U. David, strongly
resisted that claim and it was not persisted in by
the Corporation Trustecs.

(b) From 1930 to 1939, and probably at
an earlier date, the red area was regularly used
for military training. The military authorities
invariably, so far as appears from the
correspondence, obtained the permission both of
the Plaintifts (ME) predecessors and the
Defendants (KC)' predecessors. The same course
was followed again in 1957.

(¢) In 1931 therc was a proposal for
planting by the Forestry Commission on part of
the Common, and the Corporation Trustees
passed a resolution suggesting (inter alia) a lease
for 999 years at Is. per acre per annum, half to
be paid to the Margam Estate and half to the
Trustees. It does not appear that that proposal
was ever-proceeded with.

(d) Later in the year 1951 the
Corporation Trustees requested the Margam
Estate to remove notices which forbade
trespassing on the Common. This led to a sharp
assertion of title by Mr. David, who was then
one of the Corporation Trustees as well as agent
to the Margam Estate. He wrote a letter on the
1st July, 1931 to Mr. Gwyn Jenkins, the Clerk to
the Corporation Trustees, saying:

"Dear Sir, In reply to your letter of the
Sth ultimo, the Trustees of the Burgesses of
Kenfig appear to be under a total
misapprehension as to their nghts in Kenfig
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Burrows. They have no freehold rights what-
socver in these Burrows but only grazing, cutting
of fern, and trapping of rabbits in a certain
portion. The whole of the freehold rights belong
to the Lord of the Manor and so far as any
notices or other acts of ownership are concerned
the Kenfig Corporation Trustees have no right to
interfere. If their grazing rights are damaged they
are at liberty to make a claim for any damage
sustained. I hope to attend the meeting and will
put this quite clearly before them.

"So far as the electric poles are
concerned, I suppose these have been put up by
the Penybont R.D. Council for the electric
lighting of Maudlam.

Yours faithfully, E.U. David."

After reference had been made at the
meeting to the Rugge property, Mr. David cited
the Borough Ordinance of 1572, and said that at
Rugge the land itself had belonged to the
Burgesses but the position of Kenfig Burrows
was quite different.

() In 1932 Mr. David and the
Corporation Trustees consulted together as to the
proposed erection of an electric supply line
across the Common by the Central Electricity
Board.

(f) In 1930, or perhaps earlier, the
Margam Estate owners alone appear to have
granted permission for excavations at the site of
Kenfig Castle, and in 1954 they were asked for
further permission.

(g) In 1936 the Cardiff Naturalists
Society was much concerned for the preservation
of botanical raritics on the red land. Mr. David
wrotc a number of letters on that subject,
including one to a Mr. Randall, which [ will
read. [t is dated the 1st August, 1936, and It says:

"Dear Randall, Kenfig Burrows. [ have
your letter of the 24th stating that you would like
to discuss further the Cardiff Naturalists
Society's wishes with regard to the above
burrows. [ may say that I brought this matter
before the Trustees" - and that means, [ think,
the Trustees of the Margam Estate - "at their

meeting on the 1st July and I enclose you a copy
of the minute of what passed.

"I think [ explained to the deputation
that saw me some little time ago on this matter
that the Trustees of the Margam Estate had
nothing to do with the surface, which is vested in
the Trustees of the Burgesses of Kenfig as the
grazing rights belong to them, and the Estate
Trustees are only Lords of the Manor of Kenfig
I do not
know under those circumstances whether it is of
any use your coming to interview me again
about it but if so and you will ring me up on the
"phone I could see you pretty well any day next
week after Tuesday.

Yours sincerely, E.U. David."

(h) In 1947 the Corporation Trustees put
up notices to forbid vehicles and camping on the
Common.  This was done with the approval of
the Margam Estate Agent, who offcred a contri-
bution to the expense.

(i) In 1955 the Corporation Trustees
gave permission (o the Steel Company of Wales
Limited to sink boreholes on the north-western
part of the red arca, with a view to possible
construction of a reservoir, and they did this
without reference to the Margam Estate, but their
permission was qualified by the expression "in
so far as the rights of the trustees are concerned”.

() In 1956, and again in 1957 - the
Corporation Trustees granted to the Ministry of
Transport the right to use a sector of land north
of Kenfig Pool for coastguard exercises. The
Margam Estate played no part in this.

I now pass to the northern blue area.

(a) 1 have already dealt with sales of
sand in this arca by the Plaintiffs (ME)
predecessors in. title; There is no evidence that
the Defendants (KC) or their predecessors
disposed of sand either alone or jointly.

(b) In 1936 the County Council sought
and obtained the Corporation Trustees'
permission for the removal of certain banks in
order to improve the visibility at certain
crossroads near Maudlam.

in which these burrows are situated,
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(c) After the war in 1945 a claim was
made under the Compensation (Defence) Act,
1939 for damage to part of the northern blue area
known as the Sandpit Sidings. Six hundred
pounds compensation was received in 1952,
After protracted discussion, it was divided
between the parties eight years later (that is, after
the commencement of the action). The Plaintiffs
(ME) received £250, the Corporation Trustees
£370.

Next, the southem blue arca.

(a) From 1923 at least the Pyle and
Kenfig Golf Club has paid scparate rents for a
part of this arca to the Plaintiffs (ME)
predecessors and to the Defendants (KC)
predecessors concurrently. A lease made by the
former, the Plaintiffs (ME)' predecessors, in
1925 purports to demise the land itself, subject to
all rights of persons having rights in or over the
surface. leases made by the Defendants (KC)
predecessors in 1931 and 1949 likewise purport
to demise the land itself. They authorise the
tenants to dig and use sand and turf required in
connection with bunkers, tees and putting
greens, and to erect such buildings as may be
required, but reserving the right of free warren
and other rights previously enjoyed by the
lessors.

’ (b) From 1913 at least another golf club,
the Royal Porthcawl Golf Club, whose golf
course lies outside the disputed land, has drawn
water by a pumping station and pipe-line from
the Kenfig Pool. Part of the pipelinc passcs
through the southern blue area, and the club has
paid a waylcave rent to the Corporation Trustees
in addition to having the same waylcave
included in its lease from the Plaintiffs (ME)
predecessors in title. I ought perhaps to read the
recitals in a Wayleave Agreement dated 21st
November, 1914 to show the claims then made.
It is described as an Agreement between the
Trustees of the Kenfig Corporation Property by
their Clerk of the one part and Engineer Captain
Parker, Retired, Sccretary of the Royal
Porthcawl Golf Club of the other part. The
recitals read; "Whereas the Golf Club are the

tenants under Emily Charlotte Talbot the owner
of the Margam Estate of a large area of land
between the Porthcawl Rest and Sker Farm
which land is hereinafier referred to as the
Porthcaw! Golf Links" - and that, as I have said,
is outside the disputed land - "And Whereas the
interest of the Corporation in Kenfig Common or
Down is now vested in the Trustees by virtue of
an Order made by the Local Government Board
under the Municipal Corporations Act 1885 and
dated the Ninth day of September One thousand
eight hundred and eighty-six And Whereas the
Trustees claim that the Kenfig Pool which is
surrounded by the said Common or Down is also
vested in that or in any event that the Pool is
jointly owned by the Trustees and the said Emily
Charlotte Talbot And Whercas the Golf Club
being in urgent nced of water for the purposes of
their Golf Links have approached the Trustees
and thc Margam Estate for permission to lay
down a pumping installation with tank and pipes
for the purposes of pumping water from the
Kenfig Pool and distributing same at various
points on the Golf Links And Whereas the
Trustees have agreed to the extent of their
interest in the land and water required to be used
for the purpose of the Golf Club Water Scheme
to grant the Golf Club the necessary permission
and waylecaves upon the terns and conditions
hereinafter expressed”. Then follows the terms
agreed.

(c) A portion of the southern blue area
was occupied during part of the recent war by a
United States Army Camp. In 1949 £500 was
received under the Compensation (Defence) Act.
1939 as compensation for damage to the site.
After discussion it was divided in 1951 between
the partics, the Corporation Trustees taking
£325, the Margam Estate owners £175- The
small sums paid under the Act by way of rental
compensation for occupation of the camp and
other military sites on the Common were
received wholly by the Corporation Trustees.

(d) Over the period 1952-55 the Margam
Estate successfully resisted a proposal by the
Penybont Rural District Council for a caravan
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site on the former United States Army Camp,
The estate owners acted alone in this, since the
R.B.C. had obtained the Corporation Trustees'
consent in principle at an early stage of the
proposal.

Finally, as to Kenfig Pool.

(e) From 1932 to the commencement of
this action there was a considerable body of
correspondence between the Margam Estate
Office and various parties regarding the Pool. It
related to such things as bathing, proposals for
boating, the preservation of plant life, the
sampling of water, the erection of notice boards,
and wildfowling. The Corporation Trustees were
generally not brought into those matters, but the
Margam Estate Office habitually reminded third
parties of their interest ia the Common as distinct
from the Pool itself.

(b) In 1939 the Plaintiffs (ME)'
predecessors and the Defendants  (KC)
predecessors co-operated quite amicably as to
the erection of notices near the Pool after a
bathing fatality, although both sides appear to
have asserted their claims to ownership.

(c) In 1940 and 1941 the Corporation
Trustees discussed a proposal for supplying
water from the Pool to carbide works then
proposed (o be established in the neighbourhood.
They indicated their willingness to allow certain
quantitics of water to be abstracted for an annual
payment of £25. It is plain from the Corporation
Trustees' minutes that the Margam Estate was
also concerned in the negotiation, but there is no
clear evidence of any claim of ownership by the
Estate on that occasion. It does not appear that
the proposal was ever carried into effect.

(d) In 1942 the Margam Estate Office,
apparently without reference to the Corporation
Trustees, gave a Major Boycott permission to
fish for pike in Kenfig Pool.

(e) In 1952 the Territorial Army decided
to use the Pool for training purposes, and Mr.
G.S. Roedemer, the then Margam agent, gave
permission in a letter dated the 12th June, 1952 in
the following terms:

"There will be no objection to your
Regiment, 109 (Glam) Army Engineers
Regiment (T.A.) using the Kenfig Pool for
watermanship training for one night a week and
possibly one Sunday during the remaining weeks
in June and for one night during the first week in
July, subject to your making good any damage
you may do. There must be no pollution of the
water in the Pool.

"The Burgesses of Kenfig have certain
rights over land adjoining the Pool and [ think it
would be advisable if you informed Mr. Gwyn
Jenkins, Solicitor, Forge Road, Port Talbot, the
Clerk to the Burgesses, of what you intend
doing, at the same time informing him that you
have got permission to use the Pool from the
Margam Estate Office."

() In 1948, 1954, 1955 and 1957 the
Corporation Trustees alone granted fishing
licences, in 1957 purporting to give exclusive
rights of fishing to an angling association which
claims to have stocked the pool in reliance
thereon. The Plaintiffs (ME) objected to this, and
the contention about the point remains unsettled.

(g) Similarly in. 1957 the Corporation
Trustees authorised a sailing club to sail dinghies
on the Pool. Again the Plaintiffs (ME) objected
and again the argument in effect merged in the
present aclion.

(12) It remains to mention the dispute
which directly led to the present action. In 1955
the Steel Company of Wales Limited sought to
lay a pipeline across the red arca and to pump
water from the Kenfig Pool to the Kenfig River.
The Company, following the general modem
practice in the locality, applied for whatever
licence might be necessary both to the owners of
the Margam Estate and to the Corporation
Trustees. At an early stage the Corporation
Trustces sought the advice of the Charity
Commission. In two letters, dated the 8th
October, 1955 and the 7th December, 1955, they
used the following expressions. In the October
letter, having spoken of the drought, they say,
"The Company were, therefore, forced to seek
permission to pump water from the Kenfig Pool
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which, of course, comes under the Trustees'
administration as a watering place for cattle in
Kenfig", and in the December letter they say,
"Some time ago, an application was received
from the Steel Company of Wales at Port Talbot
who sought permission to pump water from the
Kenfig Pool at Kenfig which, as you are, no
doubt, already aware, comes under the
administration of my Trustee and is in common
use as a watering place for cattle in Kenfig. At
the time the allocation was made, an emergency
had arisen due to the then prevailing period of
drought".

I have read those passages because they
have been relied on as showing that the
Corporation Trustees knew they were not
freeholders in respect of the Pool and that the
Defence is accordingly insincere. 1 do not so
understand the letters. It seems to me that they
are neutral on the grounds of the Corporation
Trustees' precise legal interest. As the discussion
proceeded it became clear that the water might
be of great value to the Steel Company, and both
sides (the Margam Estate and the Corporation
Trustees) took up firm positions.

I nced only read a few of the letters
which show how the matter developed. On the
15th June, 1957) Mr. Plumley, who was at that
date Clerk of the Kenfig Parish Council, wrote (o
Mr. A.L. lJenkins, then the Clerk to the
Corporation Trustees:

"Dear Sir, Some members of the Parish
Council have been informed that the Steel
Company of Wales, Port Talbot, has arranged
with the Margam Estate for the use of the Kenfig
Pool water when required. | have been instructed
to inform you that this Council has always
understood that the Kenfig Pool was part of the
Kenfig Corporation Property, and 1 have been
requested to ask you to kindly consider taking
steps to safeguard this position. Yours
faithfully."

On the 19th June the same Mr. Jenkins
received a letter from another quarter, from Mr.
Roedemer, the agent to the Margam Estate:

"With reference to the conversation |
had with you some weeks ago, when I informed
you that the Steel Company of Wales had
applied to my Clients, the Trustees of the
Margam Estate Trust, for permission in the case
of emergency such as a drought, to take water
from Kenfig Pool. The Trustees have given this

‘matter very careful consideration, and I write to

inform you that they have now decided to grant
the Steel Company of Wales permission to take
water from the Kenfig Pool, and have suggested
that it be for a period of 14 years.

"The Steel Company are to settle all
claims which the Burgesses of Kenfig and any
other interested parties may have, and to
indemnify the Trustees of the Margam [state
Trust against all claims by third parties.

“The Steel Company have been made
fully aware of the fact that the Burgesses have
the right to water their cattle in the Pool, to wash
their sheep, and they have the right of pasturage
and the cutting of fem on Kenfig Common,
together with- certain rights of warren, in which
case the Steel Company will have to make their
own arrangements with the Burgesses for an
easement to lay their length of pipeline over the
surface of the Common.  The Steel Company
have to obtain planning permission, for which I
understand an application has already been
made,"

On the 24th Junc Mr. Jenkins, the
Corporation Trustees' Clerk, wrote to Mr.
Roedemer, or the firm in which he is a partner,
He acknowledged Mr. Roedemer’s letter of the
19th June, and said

"At the outset I am asked to stress that
the Trustees are still prepared (as they have been
from the commencement to cooperate in cvery
way possible in assisting the Steel Company of
Wales in the event or an emergency of the nature
referred to.  However, it is a matter for great
regret at this late state the Trustees of the
Margam Estate Trust should now see fit to lay
claims to the Pool, and | am directed by my
Trustees to emphatically deny such a claim.  On
the contrary, [ am asked to inform you that the
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